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Research Article The relevance of the study is due to the need to ensure a balanced combination of defense
management efficiency and compliance with constitutional guarantees in a period of

DOI: large-scale security threats. The aim of the article is to find out how national mechanisms
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of constitutional control can ensure the proper balance between mobilization needs and
the requirements of the rule of law, as well as what foreign practices can be useful for
improving the Ukrainian model. The methodological basis of the study is comparative
legal analysis, formal legal method, structural-functional approach and elements of the
theory of constitutional control, which allowed for a comprehensive assessment of both
regulatory and practical aspects of oversight in the defense sector. The study identified
the strengths and weaknesses of the national model, revealed the specifics of the
interaction between political and judicial control mechanisms, analyzed the impact of
executive decisions on the state of constitutional guarantees, and outlined promising
areas of reform using the experience of EU countries, NATO and states with developed
crisis management systems. The results obtained demonstrate the need to modernize
constitutional control procedures, increase the transparency of mobilization decisions,
and strengthen the institutional capacity of bodies responsible for protecting rights and
freedoms in wartime. The practical significance lies in the fact that the formulated
conclusions and recommendations can be used by the legislator to update defense and
constitutional legislation, in particular when improving mobilization procedures and
parliamentary oversight. The results have practical significance for executive bodies that
carry out defense planning and implement mobilization policy decisions. The proposed
approaches can serve as the basis for developing new standards of openness,
accountability, and proportionality in the field of national security.
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BUKJIMKIB. MeTa cTaTTi - 3’ACyBaTH, IKUM YMHOM HalliOHa/IbHI MeXaHi3MU KOHCTUTYLIHHOTO
KOHTPOJII0O MOXYTb 3abe3ledyyBaTU HaJIeXXHUW 6asaHC MiXK nmoTpebamMu Mob6ijizanii Ta
BUMOTaMHU BepXOBEHCTBA IpaBa. MeTOJOJIOTIYHY OCHOBY [JOCJIPKEeHHS CTaHOBUJIU
NOPiBHSIJILHO-NPABOBUH aHasli3 Ta $OpMaJbHO-IOPUAUYHUN MeToZ. Y XoAi Aoc/aifxeHHS
BU3HAYEHO CUJIBHI Ta cJIabKi CTOPOHU HalioHa/JbHOI Mogesi. BusiBjieHo cnenudiky
B3a€EMOZII MiXK TOJIITUMHUMH Ta CyZJ0BUMH MeXaHi3MaMU KOHTpPOJIt0. [I[poaHani3oBaHo BIJINB
pilleHb BUKOHABYOi BJaJW Ha CTaH KOHCTUTYLIMHHUX TrapaHTiH, a TaK0X OKpeCJeHO
NepcreKTUBHI HanpaMU pepopM i3 BUKOPUCTaHHAM AocBiay kpaiH €C, HATO Ta aep»xas 3
PO3BHHEHUMH CUCTEMaMHM KpPU30BOrO ymnpabiiHHA. OTpHMaHi pe3y/bTaTH BKa3ylTb Ha
HeoOXxiAHiCTL MojepHizauii mnpoueayp KOoHTpoJilo. Heob6xigHO
3abe3ne4uTH NiJBUILEHHA IPO30POCTi MOOiIi3aliiHUX pillleHb i 3MiljHeHHS IHCTUTYLiHHOI
CIIPOMOKHOCTI OpraHiB, BiANOBiia/IbHUX 32 3aXUCT NpaB i cB060A y BOEHHHUM yac. [IpakTHYHA
3HAYUMICTb JOCJiPKeHHsl M0JIsira€ B TOMY, 110 cHOpPMyJIbOBaHi BUCHOBKH MOXYTb OYTH
BUKOPDUCTAHi 3aKOHOJAaBLiEeM /[JI1 OHOBJIEHHSI 3aKOHOJABCTBA y cdepi 060poHM Ta
Mob6inizanii. 3okpemMa y mpoueci BJJOCKOHaJ/IeHHS MPOLEeAyp NapJiaMeHTChKOIro HarJsjy.
Tako)x pe3y/nbTaTH MalOThb NpHUKJAaJHe 3HAUYeHHA JJI OpraHiB BUKOHABYOi BJaAM, AKi

3[iMCHIOIOTh 060POHHE JIAHYBAHHS Ta Peasti3yoTh pilieHHs 3 M06iiizaliiHOl NOMTiTUKH.

KOHCTUTYLiHHOTO
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1. Introduction

The issue of constitutional control in the field of defense and mobilization has become important
in the last decade. External threats, which have become a familiar element of the security environment
of many states, have forced to rethinking of traditional approaches to the organization of defense
institutions. Ukraine is no exception. Rapid changes in legislation under the pressure of military
circumstances create situations in which compliance with constitutional principles is sometimes at risk.
That is why the issue of the adequacy of control mechanisms and their ability to protect the state from
mistakes looks practically significant.

At the same time, constitutional control in the field of defense has another feature. It concerns
ensuring the safety of the population and guaranteeing its rights and freedoms. This creates a difficult
research situation: it is necessary to simultaneously assess the effectiveness of legal remedies and not
forget about the human dimension of these decisions. On the other hand, there is still a certain
fragmentation of approaches in the scientific literature. Some of the authors focus on the procedural
aspects of the work of constitutional courts. Others are exploring individual elements of mobilization
policy. But the relationship between these two dimensions - control and defense-mobilization - remains
insufficiently meaningful.

2. Literature Review

In the world discussion about emergency powers and constitutional control around them, the
study of T. Ginsburg and M. Versteeg is especially noticeable [5]. The authors showed that in times of
crisis, the executive branch tends to “expand” to limits that seemed incredible yesterday, but the nature
and duration of such expansion significantly depend on built-in institutional safeguards. They record a
key cause-and-effect relationship: where clear rules of proportionality, parliamentary oversight and
judicial “stop-stops” work, the wave of emergency powers quickly descends to the constitutional
“norm”.

A kind of “map of the area” for the European continent is the comparative work of A. Horvath [6].
The researcher systematizes models of the constitutional regime of states of emergency in European
countries and highlights the tendency towards institutional hybridization: formally rigid procedures are
often combined with flexible political practices. An important result is the identification of “zones of
uncertainty”, where the constitutional text does not answer key issues of proportionality, and therefore,
decisions are actually transferred to post-crisis judicial review.

In the supranational dimension of the EU, C. Cinnirella offers a significant fulcrum [2]. The author
shows that the real architecture of emergency powers in the European Union is built not so much by the
text of the founding treaties as by their interpretation in times of crisis and the interaction of institutions.
The conclusion is disappointing for supporters of “hard” law: the lack of a clear, unified model entails
the risk of fragmented application of restrictions on rights and provokes competition between
jurisdictions. Therefore, for the Member States (and for Ukraine as a potential member), not only the
national, but also the integration dimension of constitutional control is important.

From the Ukrainian perspective, the study of K. Trykhlib [19] is directly important. The author
notes that in wartime, the tension between the “speed” of state decisions and the “quality” of
constitutional guarantees increases exponentially, and the practical balance is often achieved not by the
norm, but by the practice of post-facto judicial review. The key conclusion is the need for procedural
tools capable of providing control in a near-real-time dimension.

V. Kovalchuk also works on a similar topic [7], but with an emphasis on the value framework of
Ukrainian constitutionalism during the war. The author shows that the protection of statehood and the
protection of rights are not mutually exclusive goals: in the context of institutional reform, they are
mutually reinforcing. The result obtained is a conceptual model of “double loyalty” of law: to security
and to human dignity. This optics allows you to evaluate mobilization decisions in a new way: not only
in form, but also in terms of their ability to maintain the trust of citizens.

Outside the European borders, a valuable comparative corpus is formed by C. M. Fombad and
L. A. Abdulrauf [4]. Based on the material of African countries, the author demonstrates that the formal
presence of emergency regimes without clearly defined “safety valves” naturally leads to a drift towards
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executive dominance. A fundamental conclusion: the effectiveness of control is ensured not by
declarations, but by procedural trifles - term limits, independent review mechanisms, requirements for
justification of restrictions on rights.

A broader political picture of the consequences of emergency regimes is given by A. Lithrmann
and B. Rooney [14]. Researchers establish a stable correlation between frequent or prolonged states of
emergency and a decline in the quality of democracy, with the key channel of this influence being “decree
governance”. The conclusion is rigid: without institutional counterweights, emergency powers tend to
“freeze” and turn into a norm of governance.

The internal Ukrainian dimension of constitutional security is addressed by 0. M. Svitlyk [17]. At
the center of its analysis is the real ability of the Constitutional Court to play the role of an institutional
“watchdog” in times of crisis. The main conclusion is functional asymmetry: the Court is strong in
retrospective control, but weak in quick response, which creates the risk of approving practices that are
only later recognized as unconstitutional.

Finally, two works - J. Bellenghi [1] and K. Kreuder-Sonnen [8] clarify the fundamental definitions.
The first proves that “extraordinariness” in European law is marked by the instability of the definition:
from vague criteria at the entrance to unpredictable consequences at the exit. The second raises a
provocative question: does Europe need a “constitution of emergency”, and the answer is actually “yes,
but with clear limits” to avoid the normalization of the exception. Together, these findings send another
signal to Ukraine: without conceptual clarity on the thresholds and limits of emergency solutions,
institutional practice will inevitably fluctuate.

3. Problem Statement

The purpose of the article is to identify and substantiate how the mechanisms of constitutional
control can ensure a balance between the needs of defense management and the observance of citizens’
rights.

4. Methods and Materials

The research methodology was based on a combination of several complementary approaches.
The comparative legal analysis was the leading one, which made it possible to compare Ukrainian
control mechanisms with the models of different states and identify those institutional decisions that
may be relevant for reforming the national system. An auxiliary, but important role was played by the
formal-legal method, which ensured the exact reproduction of the content of legal norms and made it
possible to outline the logic of their internal coordination or conflict.

5. Results and Discussion

The understanding of constitutional control in the defense sector is heterogeneous. It largely
depends on the historical experience of the state, political culture and the dominant model of public
administration. That is why a modern researcher, considering this phenomenon, inevitably plunges into
the interdisciplinary space. In it, constitutional law, the theory of the state, military law and even
political philosophy interact. In this diversity, it is important to single out the basic conceptual
approaches that form a general picture of what constitutional control in the field of defense is - and can
be - (Table 1).

The first of these approaches can be conditionally called the model of the supremacy of the
constitution. It is based on the idea of a rigid normative hierarchy, when any decisions related to
mobilization, defense organization or the use of military force are thoroughly checked for compliance
with the basic law. This approach originates in the continental legal tradition, primarily in Kelsen’s
vision of constitutional justice as a “pure” legal function [5]. Constitutional courts working within such
a paradigm stand guard over the normative logic: it is important for them whether the procedure is
followed, whether the powers have not been exceeded, and whether the restriction of rights fits into the
constitutionally permissible framework. They almost do not take into account the political motives of
decisions, since they believe that control should be primarily legal. Such formalism is sometimes
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criticized, but it provides clarity and predictability in law enforcement, which is extremely important in
situations of military danger.

Table 1. Comparative characteristics of conceptual approaches to constitutional control in the

defense sector
Typical legal
Conceptual Brief description Key accents of control traditions /
approach
examples of states
Model of the It is based on a rigid Formal verification of the Continental Europe:
supremacy of the normative hierarchy, where procedure; strict adherence Austria, Germany
constitution every defense or mobilization | to competencies; minimizing (partially), Czech

Rights-oriented

decision must comply with the
letter of the Constitution
Grew up as a reaction to the

political discretion

Proportionality analysis;

Republic

Germany, Italy,

approach risks of state arbitrariness and priority of dignity and Spain, post-war
restriction of rights under the fundamental freedoms; European
guise of “security” Assessment of the democracies
excessiveness of restrictions
during mobilization
Security Priority He prefers the efficiency of Broad discretion of the USA, Israel, France of
Doctrine government actions in executive branch; judicial the Fifth Republic
emergency conditions, control of a deferred nature; period
sometimes with a decrease in Flexibility of solutions
“instantaneous” judicial
control
Institutional Control is carried out not only Mutual supervision of Great Britain,
balance approach by the courts, but also by the different authorities; Canada, Australia,
(checks and parliament, committees, and parliamentary and public USA (in terms of
balances) public institutions control; less formalization of parliamentary
judicial intervention oversight)
The Approach of Emphasizes the temporality Control over emergency Latin America (Chile,
Constitutional and proportionality of regimes; prevention of the Colombia), selected

Moderation in
Crisis States

emergency powers;
emphasizes that the
Constitution “does not remain
silent” in times of crisis

transformation of temporary
solutions into permanent
ones; parliamentary
oversight

Source: Compiled by the author based on [5; 14; 19].

European countries

Another approach - focused on the protection of fundamental rights - grew out of the deep

historical traumas of the twentieth century. After World War II, European constitutionalists realized
that the threat to freedoms could come not only from an external enemy but also from their own state,
which, under the guise of military necessity, was capable of violating basic standards of human dignity.
Hence, the dominance of right-human-centered logic in the activities of the constitutional courts of
Germany, Italy, and Spain [2, p. 636]. Within this approach, any military or mobilization decision must
be not only “legal” but also “proportionate”. Judges focus on whether the restriction of rights is becoming
excessive, whether groups in need of special protection are being infringed, and whether there are less
invasive alternatives.

Next to it, there is an approach based on the concept of institutional balance. It grew up primarily
in common law countries and assumes that constitutional control is not only a court, but a complex
system of checks and balances. Parliamentary committees, security commissioners, ombudsmen,
special supervisory structures - all of them together form a network that keeps the defense sector
within constitutional boundaries [19, p. 249]. In such systems, courts intervene less often, but their
decisions carry significant weight because they usually relate to the most fundamental issues. The logic
of this approach is that a wide range of control institutions provides different points of view and
minimizes the risk of excessive concentration of power in one hand.

Despite the diversity of models, one fundamental idea is common: defense is not an “extra-
constitutional” sphere. Even in the most difficult times, it must remain within the scope of the supreme
law. The constitutions of different states have developed their own ways of ensuring this principle, and
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it is their evolution that is important to take into account when analyzing modern mechanisms of
constitutional control [7]. After all, without an understanding of history, it is difficult to explain why
states today respond so differently to the same challenges - large-scale mobilization, the widespread
use of emergency powers, or the expansion of the discretion of the military command.

The national model of constitutional control in Ukraine in the field of defense and mobilization
was formed under the influence of difficult historical circumstances, and in the last decade, under the
pressure of real military threats. Therefore, it has a character that can hardly be called established:
rather, it is a flexible, often reactive system that adapts to the conditions of the security crisis. At the
same time, its architecture is not chaotic [4]. On the contrary, it consists of a whole set of institutional
mechanisms, each of which performs its share of control functions. The Ukrainian model combines the
features of classical judicial constitutional supervision with elements of political control, as well as with
a wide range of distributed, “local” forms of protection of rights that arise in the process of mobilization.
[t is this layering that creates both its strengths and problematic sides.

First of all, it is worth outlining the main elements of the system. The Constitutional Court of
Ukraine, which checks laws and individual acts of the supreme authorities, is traditionally placed at the
top of control. The Verkhovna Rada of Ukraine operates nearby, which approves decrees on martial law
and mobilization, as well as resolves the issue of the defense budget and supervises the activities of the
executive branch through relevant committees. The President of Ukraine plays a significant role,
because it is he who makes decisions that actually launch mobilization mechanisms and shape defense
policy. The functional center for the implementation of these decisions is concentrated in the Cabinet of
Ministers, the Ministry of Defense and the General Staff, and at the level of individual citizens, in the
work of territorial recruitment and social support centers (TR and SSC), which make practical
mobilization decisions. The courts of general jurisdiction, which consider thousands of individual
disputes in this area, as well as the Verkhovna Rada Commissioner for Human Rights, who acts as an
institutional “watchman” for compliance with humanitarian and social standards, cannot be ignored.

The constitutional principles of mobilization and defense decisions are outlined quite clearly [3].
The Basic Law defines the competence of the President to manage the security and defense sector, the
parliament to legitimize and control such decisions, and the government to implement defense policy.
At the same time, the Constitution contains a number of significant restrictions: a ban on changing it
under martial law, the definition of rights that cannot be restricted, and a strict procedure for
introducing and approving special legal regimes. That is, formally, the Ukrainian model provides for a
rather strict system of checks and balances. It makes it possible to coordinate the efficiency of decisions
with the requirements of constitutional stability - at least at the regulatory level.

Let’s start with the Constitutional Court [12]. Its mission in this area is fundamental, but at the
same time not easy. The court may declare unconstitutional laws or decrees regulating mobilization, the
procedure for military service or the application of emergency restrictions. However, this mechanism
has an obvious limitation: it is slow. Decisions are made for months, and often years. In a situation where
defense management requires quick decisions, such temporality can neutralize the effectiveness of
control. Therefore, the Constitutional Court actually plays the role of retrospective supervision, which
corrects legal errors “after the fact”, and does not prevent them at the time of their occurrence.

Another plane of control is provided by the parliament. The Verkhovna Rada formally has enough
leverage of influence: it approves presidential decrees, controls the activities of the government, adopts
legal acts on defense policy, and can create temporary investigative commissions. In peacetime, this
system works as an effective balance between the executive and legislative branches [10]. In wartime,
the situation changes. Parliamentary procedures are reduced, discussions are decreasing, and control
often becomes more declarative. This is not evidence of negligence; Rather, it is a forced reaction to
circumstances.

An additional dimension of control is provided by the Verkhovna Rada Commissioner for Human
Rights. The Ombudsman can respond to systemic violations, monitor the activities of TRs and SSCs, and
appeal to the authorities with a demand to eliminate shortcomings [11]. The significance of this
institution is especially noticeable in aspects that go beyond formal law - in humanitarian, social and
ethical issues of mobilization practice [14, p. 628].

All these mechanisms form a fairly complex system in which it is possible to identify strengths
(Table 2). First, the constitutional architecture of Ukraine provides for a clear delimitation of powers,
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which reduces the risk of institutional conflicts in the field of defense. Secondly, the parliament remains
an important balance-forming element: it does not lose control even in wartime.

Table 2. Strengths and weaknesses of the national model of constitutional control in the field of
mobilization and defense management

Category

Contents

Strengths
1. Clear constitutional
separation of powers

2. Parliamentary scrutiny of
key defense decisions

3. Developed system of
individual judicial protection

4. Availability of humanitarian
and human rights control
mechanisms

Weaknesses
1. Slowness and limited
efficiency of the Constitutional
Court
2. Excessive concentration of
powers in the executive
branch during the war

3. Insufficient control over the
activities of TR and SSC

4. Formalized nature of
parliamentary control in
wartime

5. Limited openness of defense
procedures

6. Indirect controllability of
NSDC decisions

The Constitution of Ukraine quite accurately defines the competence of
the President, the Parliament and the Government in matters of defense
and mobilization, which reduces the risk of institutional conflicts

The Verkhovna Rada approves decrees on mobilization and martial law,
as well as exercises supervision through relevant committees, which
ensures political restraint of the executive branch

Administrative courts consider a large number of disputes regarding
mobilization, which actually forms an effective tool for protecting the
rights of persons liable for military service

The Ombudsman’s institution and public monitoring initiatives
complement judicial and political oversight, focusing on the social and
humanitarian aspects of mobilization policies

The Constitutional Court of Ukraine has been making decisions for a long
time, which does not allow for an effective response to legal problems
during the war. Control is mostly retrospective in nature

Presidential decrees and decisions of the National Security and Defense
Council, implemented by the government, are adopted quickly, sometimes
without proper parliamentary discussion, which increases the risks of
power imbalance

In practice, these bodies make the most sensitive decisions on
mobilization, but they are not directly covered by the system of
constitutional oversight, and their activities are often non-transparent
The need for quick decisions reduces the depth and content of
parliamentary discussions, which actually narrows the possibilities of real
political control

A significant number of acts have a restricted access stamp, which
complicates public control, and sometimes the activities of courts in cases
related to mobilization

Decisions of the National Security and Defense Council are enacted by
decrees of the President and cannot be the subject of direct constitutional
verification, which creates a “gray zone” in the sphere of control

Source: Compiled by the author based on [9; 10; 11; 13].

However, along with these advantages, there are also problematic elements. They not only
describe the weaknesses of the system, but also explain why certain decisions in the field of defense

become conflictual.

First of all, it should be recognized that the Constitutional Court of Ukraine does not perform the

functions of operational supervision. Its decisions cannot affect the course of mobilization measures in
real time. This means that even in the presence of serious constitutional doubts, certain acts can be valid
for a long time, creating legal uncertainty.

The second problem concerns TR and SSC. It is these bodies that make decisions that directly
affect people’s lives, but the mechanisms of control over their activities are fragmentary [15, p. 114].
The work of the TR and SSC is not subject to direct constitutional supervision, and administrative courts
often face a lack of information or a vague regulatory framework. Added to this is another weakness -
the limited openness of defense procedures. A large part of the acts has limited access, which
complicates both public control and scientific analysis in this area. The transparency of decisions
decreases, which is natural in times of war, but at the same time creates a noticeable deficit of trust
between citizens and the state.

All this determines the relevance of an in-depth analysis and further improvement of the system,
in particular by strengthening parliamentary oversight, increasing the transparency of defense
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procedures and modernizing the powers of the Constitutional Court [18, p. 3]. The strategic direction of
modernization is to increase the efficiency and effectiveness of constitutional control. The experience of
democratic states shows that control over acts adopted under states of emergency or martial law
requires a special procedural regime. For example, Germany and Spain use “priority consideration” - a
mechanism that allows constitutional courts to consider urgent cases out of turn [16, p. 41]. In Ukraine,
there is no such tool: decisions of the Constitutional Court are made slowly, as a result of which control
becomes purely retrospective. The introduction of an accelerated procedure for consideration of acts
related to mobilization, legal regimes and restriction of rights could significantly strengthen the
preventive potential of constitutional control.

6. Conclusions

The study of the mechanisms of constitutional control in the field of defense and mobilization
showed that this area of legal regulation is one of the most sensitive. Ukraine actually functions in
conditions of constant testing of the endurance of its constitutional institutions. That is why the
interaction between the needs of defense and the requirements of the constitutional order acquires not
only theoretical, but also strategic importance.

The analysis showed that the national model of constitutional supervision is mixed. It relies on
judicial and political control mechanisms, complemented by individual judicial protection and human
rights institutions. Such a multi-level nature is its strength, as it provides different channels for
responding to potential violations. At the same time, this same feature also reveals the weaknesses of
the system - first of all, the slowness of constitutional jurisdiction, excessive concentration of powers in
the executive branch, insufficiently structured control over the activities of TR and SSC, as well as limited
transparency of defense decisions. These problems are not accidental. They reflect the deep tension
between the need of the state to act quickly and the duty to act within the framework of the Constitution.

Comparative legal analysis allowed us to notice that democratic institutions in other countries also
face similar challenges, but have developed different formulas for overcoming them. Some states apply
models of accelerated constitutional control, others strengthen parliamentary oversight, and still others
create special institutions to assess the proportionality of restrictions on rights. This experience proves
that an effective defense system does not contradict an effective system of constitutional control. On the
contrary, they mutually reinforce each other if they are built harmoniously.
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