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the institutional support of the state policy of deoffshorization in Ukraine. The relevance
of the problem is substantiated due to the globalization of financial markets, the spread
of practices of using offshore jurisdictions, the erosion of the tax base, the reduction of
budget revenues and the weakening of the state’s fiscal stability. It is determined that
deoffshorization is an important direction of state financial policy, the effectiveness of
which depends not only on the quality of regulatory and legal regulation, but also on the
institutional capacity of public authorities to ensure coordination, control, information
exchange and the implementation of international standards of tax transparency. The
paper focuses on the fact that in Ukraine, functions in the field of deoffshorization are
distributed between various state institutions; however, the fragmentation of powers,
insufficient coordination of actions and the absence of a holistic coordination mechanism
reduce the effectiveness of state policy in this area. The article analyzes scientific
approaches to understanding deoffshorization through the prism of financial security,
tax control, legal regulation, combating tax evasion and the implementation of
international standards, in particular the BEPS Action Plan. It is substantiated that the
further development of institutional support for deoffshorization should include
strengthening interdepartmental cooperation, improving the powers of competent
authorities, digitalization of control procedures, increasing the analytical capacity of
state institutions and the formation of a comprehensive system for monitoring risks
associated with the use of offshore schemes. It is concluded that an effective
deoffshorization policy in Ukraine requires a combination of regulatory, organizational,
information-analytical and control tools aimed at ensuring financial transparency,
strengthening budgetary security and increasing the effectiveness of public
administration in the field of counteracting the withdrawal of capital to offshore
jurisdictions.
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Y craTTi focCHiI)KeHO TeopeTHKO-MeTOAWYHI Ta NPUKJIAAHI 3acafu yAOCKOHAJIEHHSA
iHcTUTYLiHOTO 3abe3nevYeHHs /JiepKaBHOI MOJITHUKH JAeodriopusanii B YkpaiHi.
OGrpyHTOBAaHO aKTyaJbHICTh Npo6JieMH, 3yMOBJIEHY TrJiobasi3aniero ¢iHaHCOBUX
PHHKIB, OMKPEHHAM NPAaKTHK BUKOPUCTAHHS 0PIIOPHUX IOPUCAUKIIH, pO3MHUBAHHAM
NOAATKOBOI 6a3d, CKOPOYEHHSAM OHJ/KeTHUX HaJXO0/JKeHb Ta IocaabJeHHAM
dickanbHOi cTilikocTi JAepkaBu. BusHavyeHo, w0 Aeoduiopusanisi € BaKJIUBUM
HanpsaMoM Jiep>kaBHoi GiHaHCOBOI MOJITUKY, ePeKTUBHICTb AKOTO 3aJIeXKUTh He JIhIlIe
BiZl AKOCTi HOpMaTHMBHO-NIPABOBOI0 PETYJIIOBAaHH4, @ ¥ BiJl IHCTUTYLIHHOI CIPOM0>KHOCTI
opraHiB my6JiiyHOi BJagud 3abe3medyBaTH KOOPJUHAILiI, KOHTPOJIb, O6MiH
inpopmauiero Ta peasnizanilo MDKHApOAHUX CTAaHAAPTIB IMOJATKOBOI Mpo3opocTi. ¥
po6OTi aKLlEHTOBAHO yBary Ha ToMy, 1o B YkpaiHi ¢yHKuUii y cdepi geodmopusauii
po3noAiseHi MiX pi3HUMH JAepKaBHUMHU IHCTUTYLiIMH, OJHAK ¢parMeHTapHICTb
NOBHOBAaXXeHb, HEJOCTAaTHS  y3TO/KeHIiCTb [Aill Ta  BiJCYTHICTb  LjijicHOrO
KOOp/AUHALIiHHOT0 MeXaHi3My 3HUXKYIOTb pe3yJIbTaTUBHICTD JeprKaBHOI MOJITUKHU Y Uil
coepi. [IpoaHanizoBaHO HAYKOBI MiX0AHM 40 po3yMiHHSA Aeodiiopusanii Kpisb IpU3IMy
¢diHaHCcOBOI 6e3meKH, MOJAATKOBOrO KOHTPOJIIO, MPAaBOBOTO PEryJIIOBAaHHS, NMPOTUAIT
YXWJIEHHIO BiJl ONOJATKyBaHHA Ta iMIJIeMeHTalil M>)KHapOJHUX CTaHJAPTIiB, 30KpeMa
[lnany pgit BEPS. O6rpyHToBaHO, L0 NOAAJNbIIMNA PO3BUTOK IHCTUTYLiHHOrO
3abe3neveHHs geoduiopusalii Mae nepesbdadyaTH MOCUIEHHS MiXKBiJoM4Y0l B3aEMOJII,
YAOCKOHAJIEeHHs] TOBHOBa)XKEHb KOMIIETEHTHUX OPraHiB, IMpPOBi3allil0 KOHTPOJbHUX
npoueayp, MNiABULIEHHS aHaJITUYHOI CIPOMOXHOCTI Jep:KaBHUX IHCTUTYLiH Ta
dbopMyBaHHSI KOMIIJIEKCHOI CHCTEMH MOHITOPUHTY PH3HUKIB, MOB'sI3aHUX i3
BUKOPHUCTAHHAM OQUIOPHUX CXeM. 3pO6JIEHO BHUCHOBOK, L0 edeKTHBHA IOJITHKA
neodmopusanii B YkpaiHi moTpebGye MO€JHAHHS HOPMATHUBHHUX, OpraHi3amiiHHX,
iHpopmaLiliHO-aHAMITUYHUX 1 KOHTPOJILHUX IHCTPYMEHTIB, CIpPSIMOBAaHUX Ha
3abe3nevyeHHs piHaHCOBOI MPO30pOCTi, 3MiLIHEHHS O10>KETHOI 6e3MeKH Ta MiABULeHHS
pe3yJIbTaTUBHOCTI JepKaBHOI0 yNpaBiHHA y cdepi npoTu/ii BUBeAEHHIO KamiTany B
0QUIOPHi FOPUCTUKIII.

KJ/IIOYOBI CJ/IOBA

Jeoduiopusarnis, JAepkaBHAa MOJITHKA, IHCTUTYyILilHe 3abe3nedyeHHs, OQUIOPHI
ropyucaukLii, diHaHcoBa Ge3neka, NoAaTKOBA NPO30PiCThb, NOAATKOBUN KOHTPOJIb,
pO3MUBaHHS 0AaTKOBOI 623y, BUBeAeHHs KaniTany, BEPS, MixkHapoiHi cTanzapTh,
dickanbHa CTiHKiCTh, MDKBifjOMYa KOOpJAMHAL{is, OpraHu mnyo6JiidyHOI BJaAH,
nudpoBizanisg ¢iHaHCOBOTO KOHTPOJIIO.
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1. Introduction

The globalization of financial markets and the use of offshore jurisdictions by business entities
lead to the erosion of the tax base, a reduction in budget revenues and a weakening of the state’s fiscal
sustainability. In this context, deoffshorization is an important direction of state financial policy,
associated with the implementation of international standards, in particular the BEPS Action Plan.

At the same time, the effectiveness of the relevant policy is determined not only by regulatory
measures, but also by the institutional capacity of public authorities. In Ukraine, functions in the field of
deoffshorization are distributed among several bodies; however, the lack of an agreed coordination
mechanism and the fragmentation of powers reduce the effectiveness of state influence.

Thus, the scientific problem of substantiating the directions of improving the institutional support
of the state deoffshorization policy in Ukraine, taking into account international obligations and national
management capabilities, is becoming more relevant.

2. Literature Review

In the domestic scientific discourse, the issue of deoffshorization is developed mainly through the
prism of financial security, tax control and legal regulation, which forms the basis for raising the issue
of improving the institutional support of the relevant state policy. Thus, N. V. Vasilechko reveals the tools
of state policy for strengthening financial security by combating tax evasion using offshore zones,
effectively fixing the role of state institutions as bearers of control and regulatory functions in this area
[1]. T. H. Vasyltsiv focuses on identifying risks and threats to financial security caused by offshore
practices, which methodologically strengthens the argumentation of the need for institutional
strengthening of state control mechanisms [2].

The economic and institutional principles of deoffshorization in the context of globalization
processes are revealed by O. Yu. Gurzhiy and K. V. Bondarevskaya, who consider deoffshorization as a
reaction of states to the transnationalization of capital, emphasizing the dependence of the effectiveness
of such measures on the organizational ability of state institutions to implement a comprehensive policy
[4]. The issue of state policy of tax deoffshorization in terms of its priorities and directions is outlined
by R. L. Lupak, N. V. Nakonechna and M. V. Kunitska-Ilyash, thereby setting a framework for analyzing
which institutional links should ensure the achievement of certain priorities and what their interaction
should be [5]. An important legal vector of the study is formed by works that directly analyze the
instruments of deoffshorization in financial law. In particular, M. V. Kovaliv, M. A. Mykytyuk and
N. M. Marynyak focus on the legal regulation of deoffshorization in the financial law of Ukraine, which is
of fundamental importance for substantiating the competences of state bodies and determining the
limits of their powers in implementing anti-offshoring measures [6]. The same, but applied aspect is
raised by Y. I. Grinenko and I. M. Grinenko, who consider the tax risks of controlled foreign companies,
actually specifying one of the key instruments of modern deoffshorization and linking it to the need for
proper administration and control by competent institutions [3].

A separate layer is formed by studies of international standards and mechanisms that set
requirements for the institutional construction of national deoffshoring models. Thus, the OECD
document “Action Plan on Base Erosion and Profit Shifting” defines framework approaches to
counteracting tax base erosion and profit shifting, which objectively requires the state to have
institutional capacity to ensure control of transnational transactions and tax transparency [8]. In the
development of these approaches, G. L. Loskorich and O. F. Perchi analyze the essence of the
implementation of the BEPS Plan for the budget and tax system of Ukraine, which directly leads to the
problem of organizational and legal support for implementation and the need to coordinate the actions
of the bodies involved [7].

Thus, the analyzed sources demonstrate that existing research mainly reveals instrumental, risk-
based, and regulatory aspects of deoffshorization (financial security, tax risks, implementation of
international standards), while the issue of improving the institutional support of the state
deoffshorization policy in Ukraine requires further systematic study.
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3. Problem Statement

The purpose of the article is to substantiate the directions for improving the institutional support
of the state policy of deoffshorization in Ukraine.

4. Methods and Materials

The information base of the study was the regulatory and legal acts of Ukraine in the field of tax
policy and counteraction to the withdrawal of capital to offshore jurisdictions, international documents
of the Organization for Economic Cooperation and Development (OECD), in particular the BEPS Action
Plan, scientific works of domestic and foreign scientists, analytical materials of international
organizations and official data of state authorities.

In the process of the study, general scientific and special methods were used: the method of
theoretical generalization - to systematize scientific approaches to understanding deoffshorization and
institutional support of state policy; systemic and structural-functional methods - to study the powers
and interaction of state institutions in the field of deoffshorization; comparative legal method - to
analyze international standards of tax transparency and the practice of their implementation; the
method of logical analysis and generalization - to substantiate the directions of improving the
institutional support of the state policy of deoffshorization in Ukraine.

5. Results and Discussion

We consider the implementation of the BEPS action plan to be an unconditional achievement of
the domestic deoffshorization policy. True, in the form in which it is implemented by the domestic
Government, it mainly provides for organizational and procedural measures to counteract the
expansion of opportunities for abuse of the most favorable tax regimes and jurisdictions. This is
explained by the fact that the main activity of business entities aimed at the withdrawal of capital is to
find new channels for transferring funds, which are subject to monitoring and supervision by fiscal
authorities and international organizations. Therefore, it is quite logical to increase the activity of
national authorities implementing the state deoffshorization policy, precisely in the context of
developing effective control and supervisory measures, which will be discussed below.

Instead, we believe that institutional opportunities for productive counteraction to the processes
of withdrawal of financial resources to offshore jurisdictions have been unreasonably ignored.
Institutional support for such processes at the national level is fully justified not so much by the needs
of implementing the BEPS action plan as by the requirements of domestic tax legislation. In this context,
the institutional component is built more or less effectively, at least from the point of view of a formal
systemic approach. However, if we talk about international interaction, the issue of delegation of
powers, mutual coordination and cooperation, and often even restrictions on jurisdictional
opportunities in the interests of international cooperation arises. It is the last parameter of building a
model of such interaction that is the inhibiting element that restrains national governments, including
domestic ones, from actively expanding institutional cooperation, and as a result, leaves the institutional
component outside the contour of the state policy of deoffshorization. This is explained by the fact that
under the condition of institutional integration, there is a partial loss of state sovereignty over the
processes of control of financial resources and channels for their withdrawal abroad. From the point of
view of organizational efficiency in the context of limited resource provision of the state apparatus, it is
considered more appropriate to expand the control and supervisory functions of the relevant fiscal
authorities. However, such measures are truly effective only at the stage of control within the national
jurisdiction, while tracking and returning funds already withdrawn to offshore jurisdictions without the
participation of the relevant control authorities of foreign countries or international organizations is
practically impossible.

This situation makes institutional cooperation necessary on the one hand, but on the other hand,
approaches to its development remain extremely cautious and require a rather long process of mutual
coordination between the political leadership of different countries. It is true that for Ukraine, in the
context of European integration trends, such cooperation becomes potentially inevitable, since the EU
institutions define countering the development of offshore jurisdictions as one of their main directions
in fiscal policy. It is true that joining an already developed, evolutionarily balanced and established

4
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mechanism is much easier and more effective than creating appropriate institutional instruments
independently. However, it must be recognized that without the involvement of foreign institutions, the
institutional direction of improving the implementation of the state deoffshorization policy will not have
as significant efficiency and effectiveness as the goals of such a policy require, as well as expectations
from the implementation of the BEPS action plan.

In this context, we find it quite understandable the position of the domestic legislator regarding a
rather cautious assessment of the feasibility of implementing measure 5 of the BEPS action plan, in
which we consider one of the greatest potentials not only of institutional cooperation, but also of the
effectiveness of the implementation of the entire state policy of deoffshoring in modern conditions of
the development of fiscal opportunities and financial instruments of cash flow,

So, measure 5 provides for the introduction of a minimum standard for combating tax abuse
(Harmful tax practices), which provides for active counteraction to offshore jurisdictions with special
tax regimes that harm other jurisdictions by providing unlawful specific advantages in relation to such
jurisdictions. The implementation of this standard requires the mandatory involvement of the state and
its fiscal and other regulatory authorities in the Forum of Harmful Tax Practices (hereinafter referred
to as the FHTP), which conducts reviews of preferential tax regimes to determine whether these regimes
may harm the tax mechanisms of other jurisdictions. The current work of the FHTP covers three key
areas: assessment of preferential tax regimes (in fact, offshore jurisdictions that are officially designated
as offshore following the conclusions of the FHTP) to identify the features of such regimes that may
contribute to base erosion and profit shifting, and therefore may unfairly affect the tax mechanisms of
other jurisdictions; expert assessment and monitoring of the transparency system through mandatory
exchange of relevant information on specific decisions regarding taxpayers; review of business
requirements for business entities in jurisdictions with no or only nominal tax requirements to ensure
a level playing field for tax mechanisms between jurisdictions.

Thus, in fact, the FHTP carries out control and supervisory intervention in all tax jurisdictions in
order to establish facts of violation of the requirements for the construction of reasonable tax
mechanisms and the real tax burden established for real economic activity, and not the fulfillment of
formal requirements by business entities for providing them with a preferential tax regime.

Actually, the implementation of this measure Harmful tax practices has enabled the OECD to
identify institutional violations in jurisdictions with artificially created conditions for the introduction
of favorable tax regimes, which actually opens up the possibility of recognizing as harmful or violating
the conditions of competition the activities of the jurisdictional institutions themselves, that is,
sovereign institutions in accordance with the jurisdiction determined by the FHTP as offshore. This
already means the possibility of considering the issue of the responsibility of such institutions, and
therefore of the relevant states, territories, etc, which introduce the relevant jurisdictions,
characterized as Harmful tax practices.

Thus, the FHTP, developing the relevant Regulations and Methodology for the expert assessment
of Harmful tax practices on the exchange of information on tax decisions, defines the so-called
“transparency framework”. Its implementation in the future determines the content of the Global
Standard on significant (actual, not formalized) activity in jurisdictions without taxation or with only
nominal taxation. This Global Standard determines the requirement for significant activity introduced
by the OECD, starting with its definition as the main criterion for deoffshoring in the framework scheme
on harmful taxation of 1998. But so far this standard has not been applied in the practice of interstate
and inter-jurisdictional relations.

Currently, its active implementation has become so urgent that the FHTP defines it as an
important criterion for institutional counteraction to offshoring. This global standard therefore means
that business income cannot be placed in a zero-tax jurisdiction without the essential business functions
being performed by the same entity or in the same location. In this case, the “transparency framework”
demonstrates whether the entities have actually carried out actual business activities in the relevant
jurisdiction, or whether this jurisdiction is implementing nominal tax requirements and thus creating
an offshore jurisdiction. Failure to comply with such requirements and falling outside the “transparency
framework” demonstrates signs of illegal activity already in the state institutions of such jurisdictions,
and not only in the entities themselves, which in this way try to artificially reduce the tax base and
minimize the tax burden in the jurisdiction in which they actually generate financial results, using the
appropriate market and economic infrastructure and favorable regimes for conducting business
activities.
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In the context of improving the institutional support of the state policy of deoffshorization in
Ukraine, the digitalization of financial and economic processes is of particular importance, since it is
digital tools that make it possible to increase the transparency of capital flows, strengthen control over
cross-border operations and form a more effective system of risk-oriented monitoring. In the scientific
works of Yu. A. Pereguda [9], attention is focused on the transformation of the investment environment
under the influence of digital financial assets, the development of the digital economy, the smart
economy and the European vector of Ukraine’s foreign economic policy, which directly correlates with
the issues of deoffshorization, financial transparency and counteraction to the withdrawal of capital to
offshore jurisdictions [9-12]. In particular, studies of digital financial assets and the impact of the digital
economy on investment portfolio management allow us to substantiate the need to modernize state
financial control, and works on the digital transformation of the national economy, resilient smart
economy and the European direction of foreign economic policy create a methodological basis for
strengthening the institutional capacity of the state in the field of tax transparency, interdepartmental
coordination and prevention of the use of offshore schemes.

These studies can be used to substantiate the need for digitalization of control procedures,
strengthening the analytical capacity of state institutions and forming a transparent financial
environment as a prerequisite for an effective deoffshorization policy [12].

That is, the economic and legal nature of the introduction of the Harmful tax practices standard,
as well as the “transparency framework”, is to prevent the withdrawal of financial resources from those
jurisdictions in which they were created without the payment by business entities of the corresponding
mandatory payments (taxes, fees, rent, etc.) for the use of the conditions and infrastructure created in
such a jurisdiction. Moreover, the creation occurs at the expense of the total amount of tax revenues
from all business entities, including and mainly those that conscientiously fulfill their own tax
obligations and do not seek to evade taxation.

In this context, the activities of the FHTP demonstrate the institutional basis for countering the
spread of offshore mechanisms and excessive abuse of offshore jurisdictions in a way that actually gives
the FHTP a mandate to determine certain jurisdictions as offshore. That is, an institution external to the
national one determines the status of the relevant jurisdiction, which cannot but be considered as
interference in the sovereign activities of the relevant bodies of government and management influence,
which have a total mandate for lawful activities in the relevant jurisdiction. Therefore, such an
institutional mechanism as the FHTP is not implemented by states as willingly as required by the
principles of countering offshore jurisdictions and the withdrawal of capital abroad of the country in
which it was generated.

Instead, we believe that the activation of the implementation of this measure in domestic practice
is quite justified and timely, since it will significantly increase Ukraine’s competitive advantages by
intensifying the activities of national authorities to combat tax evasion by transferring assets abroad. In
addition, the implementation of expanded cooperation with the FHTP will allow us to work more
effectively towards the return of financial resources transferred offshore, which is one of the most
priority areas of domestic state policy, including in the context of the growing needs for financing the
security and defense sector, associated with the constant military aggression of the Russian Federation
against Ukraine, as well as the needs for the restoration of the territorial integrity and full sovereignty
of our state.

The main purpose and value of the FHTP mechanism for Ukraine in modern conditions is that it
will allow not only to timely identify risky transactions, but also to build its own institutional subsystem
for the implementation of one of the areas of the BEPS plan, and in the future - a subsystem of fiscal
monitoring and control over financial flows, which will be integrated into the European and global
infrastructure of similar bodies, but at the same time will remain independent and sovereign from the
point of view of the national needs of Ukraine. It should be noted that we support and share the idea of
institutional integration of Ukraine into the EU system in terms of implementing the state policy of
deoffshoring, since in this way not only the main goals of stabilizing the financial system and
counteracting the withdrawal of financial resources abroad will be achieved, but also the appropriate
level of capacity of domestic control and supervisory bodies will be ensured. Such a capability is
achievable through the combination of domestic and European systems for monitoring financial
resources and their transfer channels, as well as through the inclusion (atleast nominally as an observer
and user of relevant databases) of domestic regulatory authorities in the information on offshore
residences in the EU, or those under the control of individual EU member states. This will allow for
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prompt receipt of the necessary information, as well as access to data on ultimate beneficial owners of
business entities that are counterparties of residents of Ukraine, but are located and fall under the
jurisdiction of the relevant offshore zones.

Such access will provide a new level of opportunity, independently of the EU fiscal control bodies,
to make appropriate management decisions regarding business entities that are residents of Ukraine
and in whose financial transactions with residents of offshore jurisdictions there are signs of violation
of domestic legislation, or signs of operations to withdraw financial resources, or artificial legalization
of proceeds obtained by crime. We are talking about the fact that having received appropriate access in
the context of implementing the BEPS plan and introducing the Harmful Tax Practices standard, the
presence of the FHTP institutional mechanism opens up several new opportunities for Ukraine,
including the following:

- first, to form an independent, independent of the EU and other institutional formations policy of
countering offshore mechanisms and cooperation of business entities that are residents of Ukraine with
relevant residents of offshore jurisdictions to prevent the withdrawal of assets abroad within the
framework of a policy of countering, rather than returning assets. In this way, the preventive function
will be implemented, which will significantly increase the utility and rationality of the existing system
of monitoring the withdrawal of assets;

- secondly, domestic control and supervisory authorities will act within the national jurisdiction
not only in relation to resident business entities, but also in relation to other entities, even those that
are residents of other non-offshore jurisdictions. In this way, the relevant authorities of Ukraine will
extrapolate the policy model and the mode of power and management behavior of fiscal control bodies
operating in the EU. In our deep conviction, in this way, the necessary balance will be achieved between
the power influence of EU institutions on domestic business entities and the power influence of
domestic authorities on EU entities. At the same time, from the point of view of EU legislation, Ukraine
will continue the policy of preventing and countering the legalization of proceeds from crime in relation
to relevant non-resident business entities, which will be part not only of the BEPS plan implementation
process, but also of the general European law enforcement policy;

- thirdly, expanding the monitoring capabilities of domestic regulatory authorities in the context
of conducting supervision and inspections, in particular on-site, of the activities of resident business
entities that carry out certain types of activities or even simple financial relationships with residents of
offshore jurisdictions. In this way, the capabilities for controlling financial flows will expand, and quite
significantly, and therefore the ability to predict and extrapolate existing methods of using offshore
mechanisms and potential future schemes, attempts, and tools for withdrawing financial resources to
offshore jurisdictions.

Thus, the above demonstrates that the implementation of the BEPS plan and, in particular, the
introduction of the Harmful Tax Practices standard demonstrates the following important thesis:
integration into the European community and a single institutional environment should take place on
mutually beneficial terms for both the EU and a potential new member. From the point of view of
Ukraine and the domestic deoffshorization policy, this means that national institutions must clearly
adhere to national interests and, as a priority, build their own system of financial and economic security.
The point is that integration into a single institutional subsystem with disclosure of information for EU
bodies does not mean the loss of the opportunity to implement their own functions aimed at ensuring
the national deoffshorization policy, in particular in terms of taking preventive or countermeasures. In
our deep conviction, Ukraine, by disclosing financial information regarding its own residents, also
receives access to information regarding offshore jurisdictions and the activities of residents in such
jurisdictions to the appropriate extent.

At the same time, such integration into the EU does not impose any restrictions on taking
appropriate measures on the territory of Ukraine in relation to violators of the deoffshorization regime.
Today, there is a well-established misconception that Ukraine, integrating into the EU, must consciously
limit its own sovereignty. In our opinion, the issues of limiting or delegating sovereignty in certain
spheres of public life should occur exclusively based on a balanced transfer of the corresponding part of
pan-European capabilities to national government institutions. In fact, access to information on the
financial activities of residents in offshore jurisdictions cannot be perceived as a full-fledged exchange
of information in conditions where the EU seeks to open the full scope of financial information both in
relation to non-resident business entities of Ukraine and residents of EU member states, and in relation
to domestic business entities.
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From the point of view of national legislation, this looks like the fulfillment of the corresponding
scope of obligations within the framework of the EU-Ukraine Association Agreement, which was already
discussed above. From the point of view of institutional capacity, we are talking about an excessive
expansion of access of foreign, and often unfriendly, institutions to sensitive, and often commercial,
information. Compensation for such restrictions should, in our opinion, be transformed into a certain
organizational freedom of functioning of domestic supervisory and law enforcement bodies in relation
to any business entities that carry out financial activities on the territory of Ukraine, as well as in
offshore jurisdictions, or exclusively on the territory of Ukraine, and which have signs of violation of
deoffshorization requirements.

Freedom of operation should be understood as the ability of national financial control authorities
and/or in conjunction with law enforcement authorities, to implement a set of appropriate prevention
or countermeasures against those business entities whose activities show signs of violating the
requirements of the domestic deoffshoring policy, regardless of their nationality. Thus, we will ensure
the priority of observing national interests, while maintaining the obligation of access of relevant foreign
and pan-European institutions to domestic databases and financial information.

Moreover, the main requirement that we put forward for the freedom of such activity is the
independence, autonomy and initiative of the activities of the relevant national state institutions. They
should not expect a reaction from the relevant supervisory authorities of the countries where certain
business entities that violate the requirements for deoffshoring are residents. And this is even though
notification of such authorities of third countries should occur after measures are taken by national
authorities. Quite often, situations arise in which national law enforcement agencies, having detected
relevant violations of national legislation and notifying the law enforcement agencies of the relevant
state in the process of information exchange, subsequently do not receive appropriate compensation for
the damage caused on the territory of Ukraine or to the interests of the state of Ukraine or to domestic
economic entities. At the same time, the motivation quite often looks like a way to protect such entities
by national Governments from the activities of Governments of third countries, which are aimed at
holding them accountable for violations of national, rather than pan-European legislation or
requirements for the deoffshoring process. But such motivation is met with severe and harsh criticism
during the implementation of the relevant set of measures to protect resident economic entities by
Ukraine itself.

That is why we propose to develop and implement the relevant component of the BEPS plan in
terms of introducing the Harmful Tax Practices standard using the FHTP institutional mechanism. We
are talking about creating such organizational and legal support for this process that will allow us to
simultaneously integrate the domestic system of financial monitoring and control into the pan-
European one, but by creating an appropriate mechanism for prompt and independent response to
relevant manifestations of violations of the specified standards and principles of deoffshorization
through cooperation of the organizational capabilities of domestic state authorities, including law
enforcement.

Thus, we propose to form a system for ensuring the process of implementing the Harmful tax
practices standard using the FHTP institutional mechanism based on the coordination and cooperation
of the activities of the majority of state institutions that simultaneously perform tasks of financial
monitoring, supervision and implementation of state coercion (a block of law enforcement agencies),
which will significantly increase the density of government and administrative actions in the process of
implementing the state policy of deoffshorization. Therefore, the main emphasis in the system we
propose is on the combination of monitoring functions, real-time supervision, and control tools, that is,
the response of the relevant state mechanism post-factum to the relevant violations of the principles of
deoffshorization that have already been committed.

At the same time, such a combination leads to an increase in the effectiveness of the means of
ensuring the deoffshorization policy with effective and relevant mechanisms for the state to respond to
illegal or deviant manifestations of the use of offshore jurisdictions while distinguishing such forms that
bring real and real benefits not only to business entities, but also to the state economic system. We
emphasize right away that the goal is not to combat offshore jurisdictions as an end in itself, that is, to
constantly and universally avoid or prohibit activities with them for domestic business entities. We
emphasize that the goal of the deoffshorization policy is primarily to prevent abuse of the conditions
provided by offshore jurisdictions for resident business entities, due to which the latter acquire the
ability or opportunities for illegal tax evasion, abuse of tax base reduction, etc.

8
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On the one hand, offshore jurisdictions are an element of stimulating economic activity; on the
other hand, they are a means of a quasi-legal process of tax evasion and granting certain investment
resources obtained through criminal means the status of official or legal cash receipts.

In addition, it is important to note several key aspects of the functioning of the above system,
which, in our opinion, will ensure its utility, as well as determine its uniqueness in the context of the
implementation of the Harmful tax practices standard using the FHTP institutional mechanism.
Therefore, we propose to create an appropriate organizational and management center that will
simultaneously concentrate supervisory and control-supervisory functions with the function of
applying coercive power to those business entities that violate the requirements for deoffshoring.

Thus, the essence of the activities of the specified center is that it is formed through the
cooperation of the efforts of state institutions that implement state policy in the field of financial market
regulation (NBU), supervise compliance with financial and fiscal discipline (Ministry of Finance of
Ukraine, State Tax Service, State Financial Monitoring Service), carry out law enforcement activities and
apply measures of legal state coercion for violations of legislation in the relevant part (NABU, BEB,
National Police). That is, each of the specified structures delegates the appropriate number of specialists
for operational implementation of the tasks of the state policy of deoffshorization, provided that they
have access to the relevant databases of European countries and the EU in terms of disclosure of
information on the functioning of offshore jurisdictions or their residents.

These specialists represent an expert and analytical environment that operates in the context of
cooperation of the resource base not only of the above-mentioned state national institutions, but also of
the relevant circle of EU management structures involved in the process of implementing the BEPS plan.
In other words, the state creates a special coordination center, which includes, by referral or delegation,
an appropriate number of specialists in the information, analytical and control and supervisory
direction, who will receive appropriate access simultaneously to national (domestic) registers and
databases for the purpose of monitoring financial flows and relations with the participation of resident
business entities and those that use offshore jurisdictions, or are residents of offshore jurisdictions.

The focal point specialists have access to the databases of the EU institutions and the Member
States within the framework of the implementation of the BEPS Action Plan, which expands their
analytical capabilities in terms of identifying risky transactions. At the same time, they exercise powers
derived from the state and legal status of the bodies that delegated them, which ensures a prompt and
competent response to violations of the requirements of the legislation in the field of deoffshoring. Such
a functional model provides for a two-channel indicative notification system: external - with the
transfer of information to the competent authority for the application of response measures or state
coercion, and internal - with the coordination of actions between representatives of various
departments within the center. In the structural dimension, the specified center should be considered
as an element of the headquarters with extended powers of a preventive nature. Its competence should
combine information and analytical, monitoring and control and supervisory functions with the right to
promptly suspend or restrict financial transactions in the presence of substantiated signs of a violation
of the law. This approach forms an institutional mechanism of early response aimed at preventing the
abuse of offshore jurisdictions by both residents and non-residents operating within the national
financial system.

Despite the fact that the proposed model of preventive response may raise concerns about
possible excessive state intervention in economic activity, such concerns are not sufficiently justified
given several systemic arguments. In particular, in conditions of martial law, the state objectively needs
operational tools to protect financial and economic interests, in particular to prevent capital flight and
irrational use of limited resources. In this context, the activities of the coordination center are aimed not
at arbitrary restriction of economic freedom, but at verifying the presence of sufficient signs of violation
of the law with the subsequent application or cancellation of restrictive measures based on the results
of an expert assessment.

In addition, the risks of corruption abuses are minimized due to the impersonal nature of the
initial monitoring, which is based on formalized indicators of the riskiness of financial transactions, and
not on a subjective assessment of a specific business entity. Automated analysis of transactions using
criteria of repeatability, jurisdictional riskiness or signs of artificial underestimation of the tax base
provides for preliminary blocking of the transaction only as a precautionary measure, with subsequent
transfer of materials to the competent authority for procedural response. At the same time, compliance
with the principle of legal certainty and guarantees of judicial protection is ensured, since business
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entities retain the full scope of procedural rights to appeal decisions in administrative or judicial
proceedings. If preventive measures are found to be erroneous, the relevant restrictions are subject to
immediate cancellation without any negative legal consequences for the entity, which can be further
regulated by clarifying the provisions of national legislation on force majeure. Thus, the proposed
mechanism combines the need for operational protection of the financial security of the state with
guarantees of compliance with the rights and legitimate interests of participants in economic relations.

Thus, there is a need to quickly create a system of organizational support for the process of
implementing the Harmful Tax Practices standard using the FHTP institutional mechanism. Moreover,
control over its implementation should take place at the state level, not lower than the Cabinet of
Ministers of Ukraine, which will allow to endow the relevant government and administrative actions
and functions with the political will necessary for the development of a domestic system for combating
cases of illegal use of offshore jurisdictions, including with the participation of business entities of third
countries, in particular EU member states. This means that the activities of the coordination center will
also concern non-resident business entities, but not by notifying the relevant authorities to whose
jurisdiction they belong, but by directly responding to domestic state institutions, and in particular
through the activities of the coordination center.

That is why the legal status of such a coordination center will be determined by the requirements
of the Harmful Tax Practices standard using the FHTP institutional mechanism, that is, it will fully
comply with the logic of implementing the BEPS plan, but without involving third parties, but exclusively
through the implementation of its own legal personality and elements of financial sovereignty by
domestic state authorities. This approach demonstrates a new level of opportunities for Ukraine within
the framework of implementing the most balanced and parity cooperation between relevant domestic
state institutions and institutions of the EU or individual member states of the Union.

Ukraine’s participation in the implementation of the BEPS plan and the development of a national
deoffshoring policy is an evolutionary process of state-building processes exclusively taking into
account national interests and the civilizational choice of the development of the Ukrainian nation. The
fact that Ukraine joins the results of cooperation with other countries, or with the relevant
infrastructure, or tools for implementing control and supervisory monitoring measures or financial
monitoring, etc.,, means only a conscious choice of the political leadership to gain access and provide
parity access to the relevant system of financial reporting or economic and financial information with
the sole purpose of preventing the laundering of financial resources from the national economy by
abusing the mechanisms and preferences of offshore jurisdictions.

Under such conditions, during the activities of the coordination center in the context and
ecosystem, cases cannot arise that, due to the loss of time in the process of coordinating a position with
European or other partners regarding the potential possibility of influencing their resident business
entities, will lead to harm to national interests. Responses, including by suspending operations,
imposing temporary restrictive measures or preventively changing the relevant status of business
entities, are considered an element of realizing the full financial and economic sovereignty of Ukraine.
Moreover, under the conditions of the legal regime of martial law, such activities of the coordination
center are identified and should be demonstrated to foreign partners in the same way as an element of
ensuring national security and countering hybrid and asymmetric threats from the enemy. This is made
more relevant by the fact that recently the Russian Federation has intensified the use of offshore
jurisdictions to circumvent and avoid sanctions, as well as to put additional pressure on our state by
artificially withdrawing financial resources from the domestic economy, in order to weaken defense
capabilities.

6. Conclusions

Therefore, based on the conducted research, it can be stated that increasing the effectiveness of
the state deoffshoring policy in Ukraine requires a systematic improvement of its institutional support,
which should be based on strengthening interdepartmental coordination, functional integration of
monitoring, control and supervision and law enforcement mechanisms, as well as the introduction of
risk-oriented tools for preventive response to attempts to withdraw capital. At the same time, deepening
international institutional cooperation within the framework of the implementation of the BEPS Action
Plan is of key importance, in particular the implementation of the Harmful tax practices standard and
the “transparency framework”, which creates the prerequisites for timely identification of harmful tax
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regimes, increasing the transparency of financial flows and expanding the possibilities for the return of
assets taken outside the national jurisdiction. The totality of these measures forms the basis for
strengthening the financial security of the state and ensuring greater effectiveness of the deoffshoring
policy in the face of modern economic challenges.
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